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A large variety of U.S. legal measures, including the Iran
Libya Sanctions Act', the Syrian Accountability Act2, and
the Export Administration Regulations3, contain ambiguous
terms 4 that, because the legal measures themselves are
accorded extraterritorial reach5, present substantial peril for
non-American business enterprises that engage in inter-
national commercial transactions. The object of the current
essay is to examine Section 560.208 of the Iranian
Transaction Regulations (hereinafter ITR)6, one of the other
provisions of U.S. law containing an important ambiguity
that could affect business entities operating from foreign
territory. Section 560.208's lack of clarity emerges from
the fact that it extends the ITR's prohibitions on business
dealings with Iran to the mere "facilitatfion]" of transactions
between Iran and persons outside the reach of the Regu-
lations, whenever such transactions would have been prohi-
bited if they had been conducted by those within the ITR's
jurisdictional reach 7. Given that the ITR, which applies to
any "United States person", might be read as extending its
jurisdictional reach to foreign branches of businesses orga-
nized under the laws of the U.S.8, the importance of under-
standing what activities are covered by the concept of
"facilitat[ion]" takes on a certain urgency for those engaged
in commercial enterprises with the world's most creative and
industrious economic power9 .
Professor of Law and Director, Comparative and International Law Center,
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Un grand nombre de lois amdricaines, parmi
lesquelles la Iran Libya Sanctions Act, ]a Syrian
Accountability Act et ta Export Administration Regu-
lation, utilisent des termes ambigas. Or, dans la
mesure o6 ces Idgislations ont des effets extraterri-
toriaux, ces ambigultds crent des risques importants
pour les entreprises non-amdricaines qui s'engagent
dane des operations commerciales internationales.
L'objet de cet article est d'analyser la Section 560.208
des Iranian Transaction Regulations (ci-aprts, ITRA),
tune des dispositions de la Idgislation amdricaine
qul contient une importante ambiguft6 de nature A
affecter les op6rateurs du commerce international
agissant A 1'4tranger. Le manque de clartd de la
Section 560.208 provient de ce qu'elle 6tend les
interdictions de n6gocier avec liran contenues clans
les ITR & la simple - facilitation , des op6rations
entre 'Iran et les personnes qui nentrent pas dans
le domaine d'application des regulations, lorsque
ces optrations auraient did interdites si elles avalent
dtd rdalisdes par ceux qui sont sournis aux ITR. Les
ITR, sappliquant A toute -personne amdricaine,
peuvent btre lus comme incluant juridiquement les
succursales dtrang~res des entreprises soumises
aux lois amdricaines, la compr6hension du concept
de -,faciltation- prend une importance toute particu-
libre pour les acteurs du commerce international
engagds dans des opdrations commerciales avec
les puissances dconomiques les plus crdatives et
ingdnieuses du monde.
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UN NUMERO D'QUILIBRISTE : CONDUIRE DES AFFAIRES INTERNATIONALES
A LA LUMIERE DU CONCEPT AM-9RICAIN DE '<FACILITATION>
PRItSENT DANS LES IRANIAN TRANSACTION REGULATIONS
La question soulevee par la disposition des ITR dont
it est question tut, indirectement bien que non expli-
citement, traitde a 'occasion d'une poursuite judi-
ciaire engagde par les autoritds nord-amdricaines
contre une personne amdricaine d'origine iranienne.
L'lnformation recueillie aupr~s de plusieurs sources
indique que l'individu concernd fut accuse. notam-
ment, de mettre en contact la Compagnie pdtroli~re
nationals diran, en tant qu'6ventuel acheteur d'une
technologie, avec des foumisseurs canadiens, peu
do temps apr~s que rinterdiction donnde A Is com-
pagnie amdricaine do technologie gazifibre apparte-
nant & cette m~me personne, d'exdcuter de telles
operations soit devenue claire. cot article explorera
Ia signification et t'etendue conceptuelle du terme
-facilitation", contenu dans les ITR. II examinera,
notamment, si 1o terme exige un apport financier,
contracluel, de production, de conception ou une
assistance pour Ia livraison interdite & un achoteur
iranien, ou s'il se satisfait de situations dans les-
quelles 'acheteur frappe par 'interdiction est introduit
par un fournisseur qui n'est pas couvert par les ITR
ou, pout Mtre, on mettant ces acheteurs dans une
position qui leur permet d'accdder A un annuaire
commercial prdexistant de fournisseurs de biens et
do services. Notre attente eat que le modeste aperqu
offert par cot article puisse aider lea ddcideurs dco-
nomiques ot leurs conseillers juridiques, lorsqu'ils
realisent des opdrations impliquant rIran directement
ou indirectement. L'importance du p~trole pour la
communautd internationals et 'attention portae sur
la position de Iran concernant les questions interna-
tionales sensibles, peuvent coTncider de mAme
fagon qu'augmenle l'intdr~t commercial qu'offre ce
pays et, corrdlativement, la vigilance a laquelle ces
manifestations d'interdt sont soumises.
I. LES ORIGINES DE L'UTILISATION
DU TERME, FACILITER - DANS LES ITR
La revolution islamique iranienne du ddbut de rannde
1979 et la prise de 'ambassade des ftats-Unis A
Tdhdran on novembre de la mdme ann6e, d~clen-
chbrent aux ttats-Unis de sdrieux obstacles legisla-
tifs aux relations commerciales entre ces deux
nations souveraines et anciennement libre-dchan-
gistes. Presqu'une dcennie plus tard, en reponse
au soutien consecutif du gouvernement iranien au
terrorisme international et A son action sur les soi-
disant navires non-belligdrants qui naviguaient dans
Io Golfe Persique, Is Prdsident Reagan promulgua le
29 octobre 1987 Ie ddcret prdsidentiel (ci-aprbs le
-,Ddcret-) 12613, premier ITR. Sur la base de ce
Ddcret, qui interdisait limportation aux Etats-Unis de
,, bins at services dorigine iranienne,, ot qui autori-
salt toute r.glementation - n~cessaire I la rda/isation
des objectifs, du D6cret ; Is version originate de rITR
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This particular provision of the ITR was tangentially, though
not explicitly, at issue in a recent prosecution by U.S. federal
authorities of an American citizen of Iranian descent. Infor-
mation obtained from various sources indicate that the indi-
vidual concerned had been indicted for, among other things,
connecting prospective technology purchasers from the
Iranian National Oil Company with Canadian suppliers, after
it had become clear that the individual's own U.S. gas tech-
nology company was prohibited from completing such tran-
sactions10. The present essay will explore the precise
dimensions of the ITR's conception of the term "facilitate". It
will examine, among other things, whether the term requires
something like the provision of financial, contractual, pro-
duction, design, or shipment assistance to a prohibited
Iranian purchaser, or can be satisfied by situations where a
prohibited purchaser is simply referred to a provider not
subject to the reach of the ITR, or, perhaps, by merely putting
such purchasers in a position where they are able to access
generally available, pre-existing commercial listings of provi-
ders for the goods or services sought. The expectation is
that the modest insights offered by this essay will assist
business planners, and the legal counsel that advise them,
whenever they are directly or indirectly involved in or
contemplate transactions that implicate the country of Iran.
The importance of oil to the world community and concerns
about Iran's position on internationally destabilizing political
issues are likely to coincide in a way that increases both
business interest in that country and the scrutiny to which
manifestations of such interest are subjected.
I. ORIGINS OF THE ITR'S USE OF "FACILITATE"
The Islamic revolution in Iran in early 1979, and the seizure
of the U.S. embassy in Tehran in November of that same
year, served to trigger serious U.S. regulatory impediments
to commercial dealings between the two sovereign and for-
merly free-trading nations11. The ITR of nearly a decade
later, however, grew out of President Reagan's October 29,
1987 issuance of Executive Order (hereinafter E.O.) 12613,
a response to the Iranian government's subsequent support
for international terrorism and its actions against so-called
non-belligerent ships plying the Persian Gulf 12. Based on
E.O. 12613, which both aimed at prohibiting the importation
into the United States of "goods or services of Iranian
origin" 13 and authorized this be accomplished through
regulations "as may be necessary to carry out the purposes"
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of the Executive Order 14, the original 1987 version of the
ITR, though limited to imports alone, did indicate, in Section
560.202, that henceforth no person would be permitted to
"order, buy, act as broker or facilitator for, receive, conceal,
store, ... " or engage in a long list of other activities in
connection with importation into the United States of any
goods or services of Iranian origin 15. Thus, from the earliest
possible date, the ITR contained a grammatical version of
the term "facilitate" that appears in the currently enfor-
ceable codification of Section 560.208 of the regulations.
Section 560.208, as written, prohibits United States persons,
wherever located, from acting to "approve, finance, facilitate,
or guarantee any transaction by a foreign person where the
transaction ... would be prohibited ... if performed by a
United States person or within the United States" 16 Clearly,
by its very nature, the term "facilitate", in any of its variations,
carries a broad connotation that would seem capable of
encompassing a wide range of activities.
On March 15, 1995, in response to Iran's continued support
of international terrorism, and its suspected pursuit of wea-
pons of mass destruction, President Clinton racheted-up
the pressure with the issuance of E.O. 1295717. That E.O.
prohibited relevant entities from contracting to provide "ove-
rall supervision and management" of petroleum develop-
ment projects in Iran 18 or "financing of the development" of
such19, and it also prohibited such entities from issuing a
"guaranty of another person's performance" under any such
contracts. And as with the earlier E.O., Clinton's order also
authorized the adoption of regulations "as may be neces-
sary to carry out the purposes" stated in 1295720. Then on
May 6, 1995, less than two months after the issuance of
12957, Clinton promulgated E.O. 12959, which further
expanded the embargo on commercial dealings with Iran2l.
Specifically, while leaving in-place President Reagan's pro-
hibition on imports of goods or services 22, it extended the
prohibition to "the financing of such importation" 23. It also
struck at "exportation from the United States" or "the finan-
cing of such exportation" of goods, technology, or services to
Iran, the government of Iran, or an entity owned or controlled
by that government 24. Re-exportation to Iran of goods or
services originally exported from the United States, and not
substantially transformed or integrated into a product in
another country, was also prohibited25. Additionally, E.O.
12959 enunciated other prohibitions, but for present pur-
poses the most important of these appeared in Section 1(f).
The prohibition took aim at United States persons who
de 1987, bien que limitde aux importations, indiquait,
n6anmoins, b Ia Section 560.202 que, ddsormais,
aucune personne ne serait autorisde b -,comman-
der, acheter, agir en tant que courtier, faciliter, rece-
voir, cacher, entreposer... , ou s'engager dans
quelque activitd que ce soit - selon une longue liste
- en relation avec l'importation aux tats-Unis de
quelque bien ou service que ce soit, de provenance
iranienne. Dbs lore, trbs tt, lea ITR contenaient une
version grammaticale du terme "faciliter- utilisd
dans la codification en vigueur de Ia Section 560.208
des regulations. La Section 560.208, telle qu'elle fut
rdig~e, interdit aux nationaux amdricains, ob qu'ils
soient, d'- approuver, financer, faciliter ou garantir
toute opdratlon dune personne 4trangbre si cette
op~ration... est prohibe... si elle est r~alisde par
une personne amdricaine ou aux Etats-Unis,. Claire-
ment, de par sa nature, le terme -faciliter"-, dans
chacune de sea dvolutions, implique une connota-
tion 6tendue qui parait inclure un vaste ensemble
d'activit.s.
Le 15 mars 1995, en rponse au soutien non inter-
rompu de 'iran au lerrorisme international et aux
suspicions relatives A Ia poursuite de I'approvision-
nement en armements de destruction massive, le
prdsident Clinton augmenta Ia pression en promul-
guant le D~cret 12957. Ce Ddcret interdit aux entitls
concernees de conclure des contrats ayant pour
objet -la supervision et la gestion densemble- des
projets de ddveloppement pdtrolier en Iran ou de
- financer /a dveloppement. desdits projets. t1 inter-
dit fgalement A ces entit6s d' mettre une "garantle
d'excution par une tierce personne,. A l'instar du
dbcret pr6sidentiel antdrieur, I Dcret de Clinton a
autorisd 'adoption de toute r6glementation .qui
s'avrerait n6cessaire pour atteindre leas objectils-
fixes par le Ddcret 12957. Le 6 mail 1995, moins de
deux mois aprbs la promulgation du D6cret 12957,
Clinton promulgua le DOcret 12959 qui 6tendit
'embargo aux operations commerciales avec 'Iran.
Plus particulibrement, tout en maintenant Ia prohibi-
tion du Prdsident Reagan sur lea importations des
biens at des services, il dtendit celle-cl au " finance-
ment desdites importations-. II 'est aussi attaqu6
aux - exportations depuis les -tats-Unis" ou au
financement de ces exportations' de biens, techno-
logies at services & rIran, au gouvernement diran
ou A une entit4 appartenant ou contr6lde par ce gou-
vemement. Les rdexportations A Iran de biens ou
services exportds initialement des I:tats-Unis et
n'ayant pas soultert de transformations substan-
tielles ou intdgrds A un produit d'un autre pays,
furent 6galement interdites. De plus, Ia Ocret 12959
dnonga d'autres interdictions dont la plus perlinente
pour nos propos est Ia Section 1(f). Cette interdiction
visait les nationaux amdricains participant &
,/'approbation ou la facilitation" de la conclusion ou
de I'exdcution d'opdrations ou de contrats, de finan-
cements ou de garantias autrsment interdits de toute
entitd appartenant ou contr~lde par une personna
amdicaine. Ceci differe clairement du langage utilisd
A la Section 560.208 des ITR dans la mesure oO la
Section 1(f) du Ddcret exigeait que la ,facilitation,
soit en rapport avec las entitis appartenant ou
contr6ldes effectivement par le facilitateur. Comme
le Ddcret 12957, le Dcret 12959 confdrait dgale-
ment competence pour adopter toute r6glementation
- qui savera/f nessaire pour atteindre las objectifs"
fixds par le Ocret.
Leas regulations d'application des 06crets promulguds
par le Prdsident Clinton furent pris le 11 septembre
1995. Concernant rinterdiction de -faciliter. des
activitds interdites par d'autres entitds appartenant
ou contr6les, les regulations de 1995 n'ont fail quo
rditdrer la Section I(f) du Ddcret 12959. La version
prdalable bt la version actuelle de la Section 560.208
des ITR, A savoir les regulations de 1995, interdisait
-l'approbation ou )a facilitation- par une personne
amdricaine, la conclusion ou 'exdcution par une
entitd appartenant ou contr6le de toute opdration
ou contrat impliquant des rdexportations vers Iran,
des importations dapuis 'Iran, linvestiasement en
Iran ou en rapport avec le financement ou la garan-
tie d'op.rations ou de contrats interdits, Cette prohi-
bition s'appliquait, n~anmoins, uniquement si Ia
personne amdricaine dtait autrement interdite de
rdaliser lesdits actes. Bien qu'aucune indication
explicite n'apparaisse dana les regulations de 1995
sur la signification exacts ou sur la portde du terme
,, facilitation",, if apparait clairement que son applica-
tion dtait soumise A deux conditions, Premibrement,
le destinataire des regulations devait .tre implique
dans I'approbation ou la facilitation d'activitds inter-
dites par des entitds lui appartenant ou contr6ldes
par lui. Deuxiomement, I'activitd interdite rdalisde par
I'entreprise appartenant ou contr6l~e devait impli-
quer une reexporlation vers I'lran, une importation
depuis 'Iran, un investissement en Iran ou le finan-
cement ou cautionnement de ceux-ci.
Le 19 ao0t 1996, le prdsident Clinton a clarifie Ia
confusion qui existait entre les deux d~crets et les
regulations d'application rdgissant les relations com-
merciales avec 'Iran, par la promulgation du Ddcret
prdsidentiel 13059, Une des plus importantes clarifi-
cations 6tait lide aux rdexportations directes ou
indirectes des biens, technologies ou services initia-
lement exportds a une personne dans un pays tiers
et non soumis aux interdictions imposees aux rela-
tions commerciates avec I'lran. Le Ddcret prdsidentiel
13059 prdvoyait expressdment qua la rdexportation
par une personne amdricaine - ot) qu'elle soit ou la
rdexportation depuis un pays tiers par " une personne
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engaged in "the approval or facilitation" of the entry into
or performance of otherwise prohibited transactions or
contracts, financing or guarantees, of any entity owned or
controlled by the United States person 26. This clearly diffe-
red from the current language in Section 560.208 of the
ITR, in that Section 1(f) of the E.O. required that "facilita-
tion" be connected with entities actually owned or controlled
by the facilitator. And as with E.O. 12957, Executive Order
12959 also provided authority to adopt regulations "as may
be necessary to carry out the purposes" of the Order 27.
Regulations implementing the Executive Orders issued by
President Clinton appeared on September 11, 199528. With
respect to the matter of prohibiting subject entities from
engaging in the "facilitation" of impermissible business acti-
vities by other owned or controlled entities29, the 1995
regulations went no further than to reiterate Section 1(f) of
E.O. 12959. In the earliest predecessor to Section 560.208
of the current version of the ITR, the 1995 regulations prohi-
bited "the approval or facilitation", by a United States per-
son, of entry into or performance by a owned or controlled
entity, of any transaction or contract involving re-exports to,
imports from, or investments in Iran, or relating to the finan-
cing or guaranteeing of prohibited transactions or contracts.
This prohibition applied, however, only if the United States
person would otherwise be prohibited from undertaking
such3O. While no explicit indication appeared in the 1995
regulations about the precise meaning or scope of the term
"facilitation", it is clear that the applicability of the term was
conditioned by two requirements. First, one subject to the
regulations must be involved in approving or facilitating
impermissible activity by an owned or controlled entity. And
second, the impermissible activity which the owned or
controlled entity undertook must involve re-exportation to,
importation from, or investment in Iran, or the financing or
guaranteeing of such.
On August 19, 1997, President Clinton clarified confusion
that reportedly had emerged with regard to his two earlier
Orders and the implementing regulations concerning busi-
ness dealings with Iran 3l. The clarification came in the form
of E.O. 1305932. One of the most prominent clarifications
had to do with the direct or indirect re-export of goods, tech-
nology, or services originally exported to someone in a third
country and not subject to the prohibitions imposed on busi-
ness dealings with Iran33. E.O. 13059 explicitly made clear
that re-export by a United States person, "wherever loca-
ted", or re-export from a third country by "a person other
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than a United States person" could fall within the ambit of
prohibited activities34. On the important matter of actions
facilitating business dealings between Iran and those not
otherwise subject to the United States' trade prohibitions,
Sections 2(d) and (e) of 13059 provided significant illumina-
tion. The former prohibited all transactions or dealings in
goods or services from or destined for Iran by United States
persons, wherever located, "including purchasing, selling,
transporting, swapping, brokering, approving, financing,
facilitating, or guaranteeing... "35. The latter, in direct and
most proximate relation to the current version of Section
560.208 of the ITR, prohibited "any approval, financing,
facilitation, or guarantee by a United States person, where-
ver located, of a transaction by a foreign person where the
transaction.., would be prohibited... if performed by a United
States person or within the United States..."36. Here, for
the first time, the concept of "facilitate" appeared in preci-
sely the same way employed in the presently controlling ite-
ration of the Iranian Transaction Regulations. Concern was
expressed not just with facilitation of imports from Iran, as
was the case with E.O. 12613 in 1987, or transactions
undertaken by those owned or controlled by United States
persons, as was true with E.O. 12959 in 1995. Rather, acti-
vities of United States persons that served to "facilitate" a
transaction between Iran and any other entity, no matter
where located, were said to violate the regulatory prohibi-
tions established by the Order, whenever the activities, if
performed by the United States person or undertaken within
the United States, would have contravened 13059.
On April 26, 1999, implementing regulations were adopted
that captured verbatim the current Section 560.208 of the
ITR37. From a historical perspective, one should note that,
both shortly before the issuance of E.O. 13059, as well as
after the time following it, and even subsequent to the 1999
adoption of the regulations implementing that Executive
Order, various other amendments have been made to the
Iranian Transaction Regulations. These amendments have
covered subjects such as reporting requirements associa-
ted with oilfield affiliates38, treatment to be accorded to the
payment of awards won in law suits and the provision of
legal services39, transactions involving agricultural products,
medicines and medical equipment40, and restrictions on
trade in foodstuffs and carpets 41. None of these, however,
depict progressions in the development of the concept of
"facilitate", or help elucidate the meaning of that seemingly
broad term.
autre qu'une personne amdricaine., pouvait entrer
dans le cadre des activitds interdites. S'agissant du
sujet trqs important des actions facilitant les opdra-
tions commerciales entre Iran at les personnes qul
ne sont pas autrement soumises aux interdictions
commerciales nord-amdrcaines, les Sections 2(d) at
(e) du D4cret 13059 avaient apportd des pr~cisions
importantes. Les rigles ant6rieures interdisaient
toutes les transactions ou operations de biens ou de
services depuis rlran ou destin6es 6 lIran par une
personne am6rlcaine, oO qu'elle soit, -y compris
'achat, Ia vents, /a transport, rdchange, Ie courtage,
l'approbation, /e financement, la facilitation ou Ia
garantie..... Les rlgles post~rieures, plus proches
de I'actuelle version de [a Section 560.208 des ITR,
ont interdit - toute approbation, financement, facilita-
tion ou garantie par une personne am6ricaine, oO
qu'elle soit, d'une opdration r6alis6e par une per-
sonne 6trangbre qui.. serait interdite... si ella avait
04 rdalisde par une personne amdricalne ou aux
ttats-Unis..,,. Ici, pour ]a premibre fois, le concept
de -taciliter- est utilisd de Is m6me fagon que dans
les Iranian Transaction Regulations. LUintdrtt portait
non seulement sur la facilitation des Importations
depuis 'Iran, comme ce fut I cas dans Ia Ddcret
12613 de 1987, ou par rapport aux opdrations rdali-
s6es par las entitds appartenant ou contr61ies par
des personnes amdricaines, comme ce fut Ie cas
dana Ie Dcret 1959 de 1995. Bien plus, les activitds
d'am6ricains servant A -faciliter- une opdration
entre I'lran et toute autra entit6, o6 qu'elle soit, furant
consid~r~es comma violant les interdictions prdvues
par Ie Ddcret d~s lors que ces activitds, si elles
avaient dt rdalisdes par des personnes amdricaines
ou aux tats-Unis, auralent viol6 I Ddcret 13059.
Le 26 avril 1999, las regulations d'application adop-
t4es contenaient mot pour mot 'actuelle Section
560.208 des ITR. D'un point de vue historique, il dolt
dtre soulignd qua peu avant la promulgation du
Ddcret 13059, ainsi qu'apr6s 'adoption des regula-
tions d'application de ce D6cret, de nombreux amen-
dements aux Iranian Transaction Regulations ont
dtd adoptds. Ces amendements couvrent des sujets
tels que les obligations d'informer pour les filiales
p6trolires, Ia traitement qui doit fitre accord6 au
paiement des sentences arbitrales favorables at A la
prestation de services juridiques, lea opdrations por-
tant sur des produits agricoles, des mddicaments at
de I'6quipement m6dical at des restrictions au com-
merce de denrees alimentaires et de tapis. Toutefois,
aucun de ces amendements napporte d'avanc6e
majeure dans I'dvolution du concept de - faciliter- ni




II no fait aucun doule que le terme 'faci/iter englobe
un vasto ensemble d'activitds qui entrent dans le
domaine d'application do la Section 560.203 des
interdictions des ITR. Toutefois, avant do presenter
comment le terme t faci/iter" utilisd dans les versions
successives des ITR a vu sa portee s'dtendre, at
d'expliquer comment son utilisation courante et sa
signification essentielle donnent prdfdrence a une
lecture large, il est clair que I'analyse prealable des
origines du terme "faciliter" d6montre quo son
ddveloppement est lid A I'accroissement de la
sphere des relations commerciales. Par le biais de
r6itdrations, los ITR ont dvolud passant de interdic-
tion des importations iraniennes A l'interdiction des
opdrations permettant de superviser, g6rer ou finan-
cor lindustrie pdtroli~re iranienne. Les ITR ont alors
mis hors-la-loi [e financement d'importations et
d'exportations iraniennes et Ie financement des
importations ou exportations de biens, services ou
technologies amdricaines vers lIran, directement ou
indirectement A travers des rdexportations. Los ITR
nont lamais connu do elle restriction. Pas une seule
fois il n'y eu d'indices de retour en arribre. Inlassable-
ment, le mouvement a dt6 celui d'attraire le plus
grand nombre d'activitds commerciales dans 1e
sillage des activitds interdites par los ITR La portde
Ia plus dvidente do cette constants expansion " en
ligne droite, du rdgime rglementaire des ITR, est
quo les mots utilisds pour I'articulation de ce rdgime
sent certainement mieux compris si on leur donne
une lecture large, au lieu d'une lecture dtroite.
S'agissant des versions du terme " facioiter" qui sent
apparues dans les premieres itrations des ITR, il
est dvident quo los premibres versions de 1987
visaient los citoyens amdricains qui servalent de
,, facifitateurs, pour les importations provenant de
'lran, Cette vision tut posterieurement etendue en
1995 pour inclure ceux qui dtaient los instruments de
la "facilitation " de Ia rdexportation, de rimportation,
de 'investissement, du financement ou du caution-
nement des opdrations avec lran, pour autant qu'il
s'agisse d'entits considdrdes comme appartenant
ou tant contr6ldes par une personne amdricaine.
En d'autres termes, 6taient visaes les personnes
amdricaines engagdes dans la facilitation d'opdra-
tions interdites entre Ilran et des entits dtrang~res
appartenant & des porsonnes amdricaines ou
contr6ldes par eux. Solon le Ddcret 13059 (1997) et
ses regulations d'application, Ia notion de "facilita-
tion" fut une fois de plus .tendue pour s'appliquer
aux activitds des personnes americaines resultant
d'opdrations rdalisdes par des entitds 6trangeres
sans aucune attache avec des personnes am~ri-
caines, lorsque ces opdrations, si elles avalent drd
rbalisees par des personnes am ricaines, auraient
i td interdites. En des termes quasiment identiques A
ceux do Ia version actuelle do la Section 560.208, los
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II. TEXTUAL INTERPRETATION OF "FACILITATE"
There can be little question that the term "facilitate" sug-
gests a broad range of activities fall within the reach of what
Section 560.208 of the ITR prohibits. But before considering
how the versions of "facilitate" used in the various incar-
nations of the ITR have expanded over the years, as well
as how both the term's current usage and its essential
meaning support the attractiveness of a broad reading, it is
clear that the preceding review of the origins of "facilitate"
demonstrates movement has been towards steadily increa-
sing the ambit of commercial relationships within its grasp.
By way of reiteration, the ITR has moved from prohibiting
of Iranian imports, to striking at transactions supervising,
managing, or financing the Iranian oil industry 42. It has then
moved to outlawing the financing of Iranian imports and the
export, or financing of export, of U.S. goods, services or
technology to Iran, whether accomplished directly or through
re-export 43. Never has there been a constriction of the
ITR's reach. On not one single occasion has there been
even the slightest hint of backtracking. The movement has
been unremitting in the direction of bringing an ever larger
range of commercial activities within the ITR's prohibitions.
The plainest implication from such a constant and "straight-
line" expansion of the ITR's overall regulatory regime is that
broad terms utilized in articulating that regime are probably
best understood when they are accorded a broad, rather
than a narrow reading.
Now with respect to the versions of "facilitate" that have
appeared in earlier iterations of the ITR, it is apparent that
the earliest version, in 1987, struck at those U.S. persons
who served as "facilitator[s]" of imports from Iran 44. This
was later expanded in 1995 to include those who were
instrumental in the "facilitation" of re-export, import, invest-
ment, financing or guarantee transactions with Iran by enti-
ties considered owned or controlled by the subject United
States person 45. In other words, aim was taken at U.S. per-
sons engaged in the facilitation of prohibited transactions
between Iran and foreign entities owned or controlled by the
U.S. person. Under E.O. 13059 (1997), and its implemen-
ting regulations, "facilitate" was again extended, this time to
apply to activities of United States persons that resulted in
transactions being undertaken by wholly unrelated foreign
entities, when such transactions would be prohibited if
undertaken by a United States person 46. In language vir-
tually identical to the current version of Section 560.208, the
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E.O.'s implementing 1999 regulations hit "facilitation" acti-
vities of U.S. persons under such circumstances 47. The
concept of "facilitator" suggests one who must at least have
actively arranged for importation by another. In contradis-
tinction, the concept of "facilitation", as it appears in the
1999 predecessor to Section 560.208, suggests the doing
of anything that aids, assists, eases, or brings about the
effectuation by another of a transaction that a U.S. person
would be prohibited from undertaking. Similarly with the 1995
use of the term "facilitation"; one subject to the regulation's
jurisdictional reach must help another complete a prohibited
transaction. This is precisely the same term as employed in
the current version of Section 560.208. Nonetheless, its use
in the context of entities owned or controlled by the subject
U.S. person leaves open the possibility that contemplated
activities require a level of involvement in a prohibited tran-
saction that exceeds more than just a company referring a
client to another. The fact the "facilitation" must have been
engaged in by an entity that has an ownership or control
nexus with another who completes the transaction, makes it
natural to think of the facilitative activity as involving some-
thing like managerial direction, command, or perhaps eva-
sive subterfuge by a putative parent entity. With E.O. 13059
(1997), and implementing regulations in 1999, "facilitation"
seems to have taken on a much less cramped, and more
natural meaning. That version, reflected in the currently
enforceable restatement of Section 560.208 of the ITR, sug-
gests that a more open-ended and inclusive list of activities
are cast as "off-limits" to entities subject to the Regulation's
jurisdictional reach. Mere purchase referral would seem suf-
ficient to stir governmental enforcement. Clearly, as the
desire has mounted over the years to increase economic
pressure on Tehran, and experience with earlier Executive
Orders and versions of the ITR has been acquired, efforts
have been made to widen the scope of what is considered
forbidden "facilitation".
The very language of the ITR associated with "facilitate"
seems to confirm the aggressive or broad approach that has
just been suggested. First, in leaving "facilitate" undefined,
it would not seem unreasonable to think a conscious deci-
sion had been made by lawmakers to avoid offering lan-
guage that either expressly excluded activities some might
regard as facilitative in nature, or raised the possibility that
in choosing to enumerate specific activities, those left
unmentioned might be read as somehow beyond the reach
of the definition. In any event, the plain absence of any
regulations d'application du Ddcret pr~sidentiel de
1999 ont tait entrer Ia -facilitation" des personnes
amdricaines dans ces circonstances. Le concept de
- facilitateur- suggbre que la personne a pour le
moins activement organisd I'importation par autrui. A
linverse, le concept de - facilitation-, tel qu'il est uti-
lise dans la version prdc6dente de Ia Section 560.208
datde de 1999, sugg~re touts action qui aide,
assiste, facilite ou qui permet qu'un autre r~alise une
operation interdite pour une personne amdricaine.
En accord avec lutilisation du vocable - facilitation-
de 1995, une personne entrant dans le domaine
d'application des regulations dolt aider une autre
personne A ex6cuter une des opdrations interdites. 11
s'agit trbs prdcisdment du m~me terme qui est utilis
dane Ia version actuelle de Ia Section 560.208.
Toutefois, son utilisation dans le contexts des entitds
appartenant t des personnes amdricaines ou
contr6l~es par eux, laisse ouverte la possiblit de
conditionner les activitds concemes ; un certain
degrd do participation dans une operation interdite,
ce qui implique bien plus que le simple fait pour une
socitA d'introduire un client Ai une autre socidta. Le
fait que Ia - facilitation- doive 6tre r6alise par une
entitd qui a la propdtd ou Is contr6le d'une autre qui
exdcute 'opdration, porte & croire que I'activit6 de
facilitation concerne les domaines de Ia gestion, la
direction, ou peut Atre des subterfuges d'dvasion
r~alisds par une sociltd mire fictive. Avac Ie Ddcret
prdsidentiel 13059 (1997) et les regulations d'appli-
cation de 1999, la -facilitation, paratt avoir pris un
sens moins restreint et plus naturel. Cette version,
que I'on retrouve dans Ia version actuellement en
vigueur de Ia Section 560.208 des ITR, sugg~re
qu'une liste plus large d'activit6s soit retenue pour
las entit~s soumises au domaine d'application des
ITR. La simple rdfdrence faite A un achat semble
suffisante pour activer Is sanction gouvernementale.
Au fur et & mesure que le ddsir d'intensifier Ia pres-
sion dconomique sur Tdhdran a augment6 et avec
1'exp~rience acquise par les premiers d crets prsi-
dentiels et las dilf6rentes versions des ITR, des
efforts ont 6t6 ddployds pour dtendre ce qui consti-
tue une - facilitation- interdite.
Le vocable m~me des ITR associ au tarme "facili-
ter- paratt confirmer rapproche large et offensive que
Ion vient de sugg~rer. Premi~rement, en ne d~finis-
sant pas le terme -faciliter-, nous pouvons raison-
nablement penser qua les Igislateurs dtalent
conscients de leur ddcision et souhaltaient, par ce
biais, dviter un langage qui, d'une part, exclul expli-
citement certaines activit~s que I'on pourrait analy-
ser comme 6tant, par nature, des facilitations et,
d'autre part, offre, par 'dnumdration d'activitfs, Ia
possibilitd d'interprdter lea activitds exclues comme
n'dtant pas comprises dans la d6finilion des activitds
interdites. Dans tous les cas, 'absence d'une d.fini-
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tion du terme ,faciliter- lui assure une large assise.
Deuxiemement, h ]a Section 560.208 des ITR, le
terme faciiter, est prdc~d de plusieurs disposi-
tions qui suggbrent que le terme dolt 6tre lu de fagon
large. Ces autres dispositions consistent A interdire
limportation et le financement des importations en
Iran des biens et services (ainsi que toute opdration
en rapport avec ceux-ci), les exportations ou finan-
cement des exportations vers 'lran depuis les
Etats-Unis de biens, services ou technologies, les
rexportations vers I'Iran, depuis un pays tiers, de
tout bien, service ou technologie exportd depuis les
ttats-Unis et tout nouvel investissement en Iran. A
la lumibre de ces vastes interdictions, il paratt natu-
rel d'interpr~ter d'une fagon large 'interdiction addi-
tionnelle que constitue la facilitation d'activitds. Aprbs
tout, lorsqu'un terme ayant un rayon d'action aussi
grand est utilisd comme une adjonction aux interdic-
tions tr~s amples imposdes aux operations commer-
ciales, force est de constater que son utilisation fut
voulue comme un attrape-tout pour interdire aussi
un grand nombre d'autres opdrations. Troisiemement,
le terme -, faciliter", tel qu'il apparatt A la Section
560.208, est prolongO par la mention de toutes sortes
d'activitas qui sont interdites, ce qui souligne le
caractbre approprid d'une interpretation large. Concr6-
tement, la Section 560.208 empdche les personnes
amdricaines, o6 qu'elles soient, de s'engager A
- approuver, financer, faci/iter ou cautionner. des
opdrations entre des tierces parties et des parties en
Iran.
Au-del& de I'dvolution vers un regime r~glementaire
plus dtandu des ITR, de I'expansion au cours des
dernibres ann~es de ce qui est couvert par les diffd-
rentes versions du terme facititer" et de Ia fagon
dont celte expression a tAl employ6e A la Section
560.208 en vigueur des Iranian Transaction Regu.
lations, it parait quo c'est ressence m~me du mot
,"faciliter" qui implique la prohibition la plus com-
plete et vaste possible. La signification normale et
naturelle do ce terms inclut toutes las activitds qui
aident, assistent, facilitent, assurent ou augmentent
raccomplissement d'une tAche sp6cifique ou d'un
objectif, Ceci peut dtre fait d'une fa~on directe, en
aidant quelqu'un A satisfaire lea conditions prdalables
en rapport avec une tAche ou un objectif. Ceci peut
6galement 6tre fait de fagon indirecte, par I'Alumina-
tion, Ia rninimisation ou le contournement des emp§-
chements ou des obstacles qui se dressent contre
I'accomplissement d'une tAche ou d'un objectif.
Le fail qua le vocable , facifiter, utilis, dans la
Section 560.208 exige une telle lecture est par
ailleurs rdaffirm6 par deux autres dispositions des
ITR. Premibrement, la prohibition additionnelle
provision defining "facilitate" would seem to connote great
breadth for that term. Second, given Section 560.208's
context in the ITR, the term "facilitate" is preceded by seve-
ral other provisions that impose prohibitions suggesting the
term is to be read generously. Those other provisions prohi-
bit importing or financing the importation of Iranian goods or
services 48 (as well as all transactions related to such)49,
exporting or financing the exportation from the U.S. to Iran
of goods, services or technology5 0, re-exporting to Iran
from a third country any goods or technology originally
exported from the United States 5 1, and making of any new
investment in Iran52. In view of such sweeping prohibitions,
it would only seem natural to construe the additional prohi-
bition on facilitative activities as warranting a broad reading.
After all, when such an inherently encompassing term is
used as an adjunct to already sweeping prohibitions imposed
on commercial dealings, it suggests the use is designed as
a catch-all to prohibit a wide range of other dealings as well.
And third, the term "facilitate", as it appears in the very lan-
guage of Section 560.208, is surrounded by several other
sorts of activities said to be prohibited, thus emphasizing
the potential appropriateness of according the subject term
a broad interpretation. Specifically, Section 560.208 strikes
at United States persons, wherever located, undertaking to
"approve, finance, facilitate, or guarantee" transactions bet-
ween third parties and parties in Iran53.
Apart from the evolution of an increasingly broader regula-
tory regime under the ITR, the basic expansion over the
years in what the various versions of the term "facilitate"
have covered, and the way in which that term has been
employed in the currently controlling Section 560.208 of the
Iranian Transaction Regulations, it seems that the very
essence of the word "facilitate" connotes a prohibition of
the most thoroughgoing and comprehensive sort. The nor-
mal and natural understanding regarding that term would be
that it includes any and all activities which aid, assist, help,
ease, assure, or increase the likelihood of the accomplish-
ment of a specific task or objective. This can come about
directly, as through helping one satisfy preconditions
connected with a task or objective. Or it can come about
indirectly, as through the elimination, minimization, or cir-
cumvention of impediments or obstacles to the accomplish-
ment of a task or objective.
The fact the term "facilitate" in Section 560.208 is to be
accorded such a reading seems buttressed by two other
provisions in the ITR. First, there is the ITR's additional
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prohibition on any activity or undertaking that "evades or
avoids, or has the purpose of evading or avoiding" the basic
prohibitions on commercial dealings with Iran 54. In other
words, in an effort to make absolutely sure that subterfuge,
deception, circumvention, or business legerdemain will not
defeat or skirt the objective of making commercial dealings
with Iran "oft-limits", the Regulations proscribe not only all
facilitative activities, but also those activities considered
evasive. Second, there is the ITR provision that indicates
Section 560.208 includes, "among other instances", activi-
ties involving a person subject to the Regulations altering its
own or a foreign affiliate's policies or procedures to permit
the affiliate to conduct prohibited transactions with Iran, or
referring to a foreign person Iranian business opportunities
otherwise prohibited to the entity making the referral 55. In
such cases, the actions taken certainly aid, assist, or help
the occurrence of transactions with Iran. And yet the provi-
sion's observation that 560.208 only includes these "among
other instances" suggests the concept of "facilitate" encom-
passes even much more. Given this, it would appear some-
what strange to ascribe a narrow, confined reading to the
word "facilitate". Indeed, there is reason to think it appro-
priate to view the term as capable of covering everything from
a U.S.-based enterprise, or an overseas affiliate, actively
arranging for Iranian purchasers to receive restricted items
from foreign providers, to such an enterprise or affiliate
simply offering information that might eventuate in such
purchasers making their own arrangements with foreign
providers56.
III. ADJUDICATIVE AND QUASI-ADJUDICATIVE
STATEMENTS INFORMING THE INTERPRETATION
OF THE TERM "FACILITATE"
Several adjudicative and quasi-adjudicative sources exist
that provide useful interpretive guidance regarding the ITR's
reference to "facilitate" in Section 560.208. Unfortunately, or
fortunately, depending upon your perspective, the adjudica-
tive sources do not include any authoritative statements
offered by the judiciary in the context of addressing real, live
disputes concerning the application of the term "facilitate".
A few court opinions have been handed down citing various
other aspects of the Iranian Transaction Regulations57.
Perhaps one of the more interesting, for the purposes of
this essay, dealt with the ITR's prohibition on taking U.S.
goods and transshipping them to Iran through a third
contenue dans lea ITR portant sur toute activit6 ou
engagement permettant -d'dviter ou d'6chapper i,
ou ayant pour but d'dWter ou d'6chapper A- 'inter-
diction de base applicable aux operations commer-
ciales avec lran. En d'autres termes, afin de
s'assurer qua tout subterfuge, duperie, contourne-
ment ou toute trouvaille marchande ne porte atteinte
ou n'dlude l'objectif de rendre ill.gales les opdra-
tions commerciales avec 'Iran, leas regulations inter-
disent non seulement les activitds qui facilitent, mais
aussi lea activitds considdr6es comme dtant des
manoeuvres dilatoires ou dvasives. Deuxibmement,
la disposition des ITR qui indique que Is Section
560.208 comprend, "parmi d'autres., lea activitds
impliquant une personne assujettie aux ITR qui
adapte leas politiques ou prcddures de ses propres
filiales ou celles d'un 6tranger pour permettre A ces
filiales de r6aliser des opdrations interdites avec
'Iran, ou encore de rf6rencer un dtranger 6 des
partenaires commerciaux iranians alors que le op6-
rations en question lui sont interdites. Dans ce genre
de cas, les actions ont certainement pour effet
d'aider, d'assister ou de secourir Ia rdalisation d'opd-
rations avec 'lran. Cependant, Ia precision de Ia dis-
position salon laquelle Is Section 560.208 comprend
-parri d'autres- suggbre l'id6e que I'acceptation du
vocable -faciliter- est bien plus large. Ds lors, it
serait 6trange d'accepter une lecture restrictive et
confin~e du mot faciliter-. En fait, il exists plusieurs
indices qui portent A croire qu'il est plus approprid de
dire que ce terms couvre tout, de 'entreprise amdri-
caine ou seas filiales A 'Otranger, qui s'arrangent pour
qua des acheteurs iraniens re'oivent des produits
interdits par des fournisseurs 6trangers, jusqu'A
l'entreprise ou Is filiale qui affre des informations qui
permettent 6ventuellement t ces acheteurs de






Plusieurs sources judiciaires ou quasi-judiciaires
offrent une aide tr~s utile pour l'interprdtation du
vocable facilter- contenue & Ia Section 560.208.
Malheureusement, ou heureusement, salon le point
de vue, les sources nincluent aucune d6claration
d'origine judiciaire dans le contexte d'un litige por-
tant sur 'application du terms -flacilitar. Certains
tribunaux ont statud sur d'autres aspects des - Iran
Transaction Regulations-. Peut Otre l'une des d6ci-
slons Ia plus intdressante pour notre propos est celle
qui porte sur Ia prohibition par les ITR de transporter
des biens vers l'Iran par l'intermddiaire d'un pays
tiers. Le ddfendeur, dans le cas d'espece, arguait
qua Ia r~gle dite de I'indulgence - une r~gle d'inter-
prdtation - devait dtre appliqude aux termes non
d~finis des ITR, A savoir ,exportation-, - rdexporta-
tion,, at "transbordement", afin de donner au
dfendeur Ie b~n~fice du doute quant b sa conduite.
Le tribunal a toutefois limit, ]a r~gle de I'indulgence
aux situations dane lesquelles i1 exists une rdelle
ambigufld dans e langage utilisd ou dane la struc-
ture de la norme applicable qui ne pout Otre clarifide
par Ia recours A des sources voisines. Elle a deter-
mind qua las trois termes non definis, qui faisaient
l'objet du dobat dans Ia cas d'espbce, avaient un
sons clair dos lors qu'on avait recours au sons usual
de ces mots, aux pr cddents jurisprudentiels inter-
prdtant cas termes dans des contextes diffdrents at
A la nature radicals du Ddcret prdsidentiel A la base
do la promulgation des ITR. S'agissant de cette der-
nibre considdration, le Tribunal a not. qua le Dcret
prdsidentiel an question avait dtd promulgud pour
atteindre - le plus s~ieux des objectifs. at qu'il avait
dtd .formuld dens les termes les plus larges".
Comme la observd le Tribunal. i'idde dtait cell
d'exercer une pression intense sur rlran pour le dis-
suader de soutenir Ie terrorisme international, de
continuer son programme d'armes de destruction
massive at de compliquer Is processus de paix au
Moyen Orient. La pression visait, notamment, A
interdire - avec quelques exceptions clairement
dofinies at limitdes - aux personnes amdricaines
d'expddier tout bien, technologie ou service vers
I'lran par Ie biais de nimporte quelle operation, y
compris les comportements visant A contourner at A
dviter rinterdiction de base.
Hormis cette docision. le Bureau de contr~le des
avoirs etrangers du Ddpartement du Trdsor (OFAC),
'agence gouvemementale qui veille a I'application
des ITR, a dmis des circulaires at une -recomman-
dation- qui facilitent I'interprdtation de Ia notion de
- faciliter" contenue dans la Section 560.208. Ii
existe trois circulaires traitant des fournitures des
banques de donndes amdricaines sur Internet qui
peuvent s'avdrer utiles s'agissant de Ia miss en rap-
port d'entreprises iraniennes avec des antreprises
non iraniennes. Les circulaires, neanmoins, ne trai-
tent pas de fagon dotaillee at precise de Is notion
da ,' faclliter.. La -recommandation'. de lOFAC
porte partiellement sur I terms ' faci/itar" lorsqu'elle
traite du parrainage de confdrences ou d'6v.nements
organisds par des entreprises am~ricaines conjoin-
tement avec des entitds d'Etats tiarces at iraniennes.
Tant les circulaires qua Ia - recommandation , offrent
un argument supplmentaire pour confdrer au
vocable " faciliter- de la Section 560.208 une signifi-
cation large at un domaine d'application vaste.
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country 58. The defendant in the case argued that the so-
called rule of lenity, a rule of interpretation, should be applied
to the undefined ITR terms "export", "reexport", and "trans-
shipment" so as to give the defendant the benefit of the
doubt regarding his conduct 59. The court, however, limited
the rule of lenity to situations in which there exists an extre-
mely serious ambiguity in the language or structure of the
legal provision of relevance, one incapable of being clarified
by access to surrounding sources. It determined that the
three undefined terms at issue in the dispute were posses-
sed of clear meaning, once recourse was had to their com-
mon meaning, prior case law interpreting such terms in
entirely distinct contexts, and the sweeping nature of the
Executive Orders underpinning the issuance of the ITR60.
With specific respect to the latter, the court noted that the
instrumental E.O. was promulgated to accomplish "the
most serious of purposes", and that it was "couched in the
broadest of terms". As was observed by the court, the idea
was to put intense pressure on Iran to dissuade it from sup-
porting international terrorism, continuing to pursue the
development of weapons of mass destruction, and compli-
cating the Middle East peace process6l. The pressure was
aimed at, among other things, prohibiting, with clearly enu-
merated and limited exceptions, U.S. persons from shipping
any goods, technology or services to Iran via any sort of
transaction, including those endeavoring to evade or avoid
the basic prohibition62.
Apart from this decision, the U.S. Treasury Department's
Office of Foreign Assets Control (OFAC), the agency that
oversees the administration of the ITR, has issued several
advisory letter rulings and one "guidance" statement that
provide a degree of assistance with respect to interpreting
the notion of "facilitate" in Section 560.208. The advisory
letter rulings of particular significance are three in number
and have to do with U.S. provided internet-based listings
that may prove useful in connecting Iranian businesses
together with non-Iranian businesses. The rulings, though,
do not focus with particular detail on the precise notion of
"facilitate". The "guidance" statement of OFAC does place
at least partial reliance on "facilitate" in addressing the
issue of corporate sponsorship by U.S. businesses of inter-
national conferences or events jointly organized by third-
country entities and Iranian partners. With respect to both
the rulings and the "guidance" statement, there is reason to
believe they provide additional support for understanding
Section 560.208's reference to "facilitate" to have a mea-
ning that is broad and far-reaching.
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Of the three rulings on internet-based listings, one involved
an inquiry from a U.S. entity about licensing an entity in Iran
to access and then search information on the U.S. entity's
database63. Apparently, the U.S. entity was a not-for-profit
organization, and its database was accessible at hundreds
of libraries and universities around the world. In advising the
inquiring entity on the permissibility of its proposed activity,
OFAC noted that the ITR contains an explicit and very clear
exception to its basic prohibitions when it comes to the
import or export of information or informational materials, in
whatever format. This permission is found in Section
560.210(c) 64, inserted in part to reflect free speech concerns
under the First Amendment of the U.S. Constitution. But the
very fact of that Section's inclusion in the ITR also suggests
something about the reach of Section 560.208's reference
to "facilitate". Specifically, the term "facilitate" must admit of
a broad and inclusive reading, for why else would it have
been necessary to include an exception for the dissemina-
tion of information, an activity that might, at best, merely
contribute to the establishment of a prohibited business
transaction6 5? In this connection, OFAC then took great
pains in the letter ruling to caution the inquirer that its view
of the proposed activity hinged on the question of access to
the database, including through the electronic search func-
tions integrated into the system itself. OFAC's view did not
extend to "any additional products or services that may be
offered by [U.S. person] in connection with the use of [its
database] in Iran; nor ... to technical support, customer
support, or other services ... "66. Is it possible that OFAC's
caution about not supplying additional products or services
might be read as emphasizing the broad reach of the
concept of "facilitate" under the ITR and reiterating that the
agency's permission as to database access was driven only
by the deliberate and conscious inclusion of the express
exception regarding information?
A second advisory letter ruling on internet-based listings
involved an inquiry from a U.S. provider who wished to
know of the permissibility of a licensing agreement it was
proposing to enter into with a foreign company 67. The
objective of the agreement was to provide, on a fee basis,
for the enhancement of current listings of Iranian companies
on the U.S. entity's web site. OFAC described the enhance-
ments as being "produced at the behest of and for the
benefit of customers in Iran". From the content of the letter
ruling, it appeared the enhancements would supplement
existing listings that contained "basic information, including
Parmi lea trois circulaires sur les banques de don-
n~es sur Internet, une portait sur une consultation
r~alise par une entitd amdricaine au sujet d'une
licence fournie & une entitd en Iran pour avoir accbs
A Ia banque de donn6es d'une entitd amdricaine ot y
faire des recherches, Apparemment, I'entit6 amdri-
caine en question dtait une association A but non
lucratif et sa banque de donndes dtait accessible par
des centaines de bibliothbques et d'universitds dans
[e monde. En conseillant Ia demanderesse sur Ie
caract~re permissible ou non do I'activitA prdvue,
'OFAC a notd que les ITR contiennent une excep-
tion explicite trbs claire aux interdictions fondamen-
tales s'agissant de l'importation ou de l'exportation
d'informations ou de materels d'information, quelque
solt leur format. Cette autorisation est prdvue & Ia
Section 560.208(c), dans Ia partie qui a dtd intro-
duite afin de satisfaire aux exigences de Ia lberld de
parole du premier amendement do ]a Constitution
am6rcaine. Mais Is fait mbme qu'elle soit comprise
dans cette Section des ITR suggbre dgalement
'tendue de la rfdrence faite au terme " faciliter" A
la Section 560.208. Concr~tement, Ie terme - acili-
ter" b~n~licie d'une lecture large, autrement pour-
quoi aurait-il dtd ndcessaire d'inclure une exception
pour la dissdmination de rinformation, une activit4
qui, au mieux, ne fait quo contribuer A r'tablissement
d'une operation commerciale interdite ? A cot Agard,
I'OFAC a pris le plus grand soin dans sa rdponse
pour avertir radministrd quo I'activitd qu'il proposait
ddpendait de I'accbs 4 la banque de donn6es, y
compris les fonctions do recherche int~grdes au sys-
tome lui-m~me. Le point de vue de 'OFAC ne s'est
pas 6tendu A - tous les produits el services addition-
nets qui peuvent 01tre offerts par fune personne amA-
icainel en relation avec l'utllisalion de Ises banques
de donndes) en Iran ; ni ... sur Ie support technique,
'assistance i la clientble ou d'autres services ... -.
La prudence de I'OFAC A ne pas accepter des pro-
duits ou des services additionnels peut-elle 8tre
interprdtde comme mettant on avant Ia large portde
du concept do "faciliter" dans les ITR ot comme une
accentuation du fait quo I'autorisation de I'agence
(OFAC) concernant I'accos aux banques de don-
neos Atait due A 'inclusion expresse ot ddllbdrde de
'exception sur l'information ?
Une deuxiome circulaire sur les banques de donndes
sur Internet portait sur une enqu~te initiee par un
fournisseur amdricain qui ddsirait savoir s'il pouvait
conclure un accord de licence avec une compagnie
dtrangbre. L'objectif do cot accord dtait d'amdliorer,
contre paiement d'une commission, los informations
existantes relatives A des entreprises iranlennes sur
Is site Internet de Ia compagnie amdricaine. L'OFAC
a ddcrit cette amdlioration comme 6tant -produite
dans l'intdrdt t /9 bdndfice des consornmateurs en
Iran,,. Le contenu de Ia circulaire fait apparaitre quo
ramdlioration augmenterait des listes d~jA existantes
qui contiennent " de 'information 6l6mentaire, y
compns le nom, radresse, le num46ro de teldphone
ou le type de marchandise produite pour des clients
du monde antler. En conseillant le demandeur sur
le caractbre permis ou non de I'accord propose A
1'entreprise 6trangbre, lOFAC a reconnu que les ITR
contenaient une exception explicite sur rinformation
et le materiel dinformation, mais qu'elles prdvoyaient
aussi une distinction entre, d'une part, l'information
at, d'autre part. - les oprations portant sur tinfor.
mation at le matdriel dinformation ., Dons Ia mesure
ou rinformation ou le matddel d'information n'dtaient
pas ' [d~jAJ totalement cr66s at existaient, ou qu'ils
6talent soumis & -des alterations ou modifications
substantielles ou formelles" ou b~ndficiaient de
"t'offre da services de marketing ou de gestion,,
'exception des ITR dtait applicable. En fait, I'OFAC
a soulignd qua le langage de [a disposition des ITR
sur 1'exception de l'information ne permettait aucune
autre conclusion, Sur Ia base de cette deuxibme cir-
culaire, il paralt difficile de conclure qua I'OFAC ait
entendu interprdter les interdictions fondamentales
des ITR autrement qua largement. Dans Ia masure
o6 la notion de -faciliter- est une partie essentielle
do ces interdictions fondamentales, pourquoi devrait-
elle recevoir une interprdtation restreinta ?
La troisieme circulaire sur les banques de donnees
sur Internet est la suite de la deuxibme at participe A
sa clarification. Concrbtement, lorsque I'OFAC fut
inform6 qua 'information qui apparaissait dans ladite
liste largie se limitait A inclure des informations qui
dtaient ddja entre les mains des ddtenteurs du site
Internet, il n'opposa aucune objection, pour autant
qua 'action ne soit pas rdalisde pour "augmenter
substantie//ement [/7 information fournle par lies]
consommateurs iranians,,. Salon I'OFAC, Ie fait de
,, r~pertorier de I'information /4imentaire sur une
page Internet dans un format uniforme au bnfice
de socidtds du monde entier, y compris iraniennes,
n'est pas interdit par tes ITR-. Clairement, cette
position souligne Ia signification de l'information en
tant qua tells at laisse peu de doutes quant au
caractre permis ou non d'annuaires de commerce
qui facilitent leas relations des entitbs iraniennes avec
des foumisseurs non iraniens de biens, services ou
technologies. A cat dgard, rOFAC a fait savoir avec
insistance qua les -services de marketing ", associes
.A des annuaires de commerce dtaient strictement
interdits par les ITR. Dans le cas d'espbce, le fail
que 'entitd amdricaine qui fournissait des annuaires
de commerce sur Internet permettait A ses usagers
de lui soumettre par courrier dlectronique des
demandes d'informations sur les compagnies roper-
tori.es, n'a pas conduit cA requalifier I'activite comme
tant un -service de marketing",. II semble donc
quo, dana ce troisibme example, 'OFAC donne une
lecture &1 'emporte plbce des interdictions contenues
dans les ITR. L'information et le matdriel d'informa-
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name, address, telephone number and product line, for
companies throughout the wor/d"68, In advising the inquirer
of the impermissibility of its proposed agreement with the
foreign company, OFAC acknowledged that the ITR contains
an explicit exception for information and informational mate-
rials, but that it also recognizes a distinction between infor-
mation, on the one hand, and "transactions related to
information and informational materials"69. To the extent
information or informational materials were "not [already]
fully created and in existence", or were subject to "substan-
tive or artistic alternation or enhancement", or benefited
from "the provision of marketing and business consulting
services", the ITR's exception was inapplicable. Indeed,
OFAC noted in its letter that regulatory language in the very
provision of the ITR setting forth the information exception
left it with no other viable option on this matter 70. It would
seem hard to conclude from this second ruling that OFAC
was construing the ITR's basic prohibitions in any fashion
other than an extremely broad one. As the notion of "faci-
litate" forms a fundamental part of those prohibitions, why
should it be accorded a narrow, crabbed interpretation?
The third letter ruling on internet-based listings followed-up
on, and provided a clarification to, the second7l. Specifi-
cally, when OFAC was informed that the information appea-
ring in the so-called enhanced listings would merely include
information that had always been in the website holders
hands, it indicated no objection, so long as action was not
taken to "substantively enhance [the] information provided
by [the] Iranian customers" 72. According to OFAC, " [tihe lis-
ting of basic information on a website in a uniform format
for companies around the world, including Iran, by a U.S.
person, is not prohibited by the ITR" 73. Clearly, this position
stresses the significance of information as such, and leaves
little question about the general permissibility of business
directories that facilitate linking Iranian entities with non-
Iranian providers or consumers of goods, services or tech-
nology. In this connection, however, OFAC went out of its
way to caution that it regarded "marketing services" asso-
ciated with business listings as strictly forbidden by the
ITR74. The fact a U.S. entity offering internet business lis-
tings enabled users of its service to e-mail form inquiries to
listed companies suggested no real concern about this
constituting a "marketing service" 75. From all of this, it would
seem the plain meaning of the third letter points towards
OFAC reading the ITR's prohibitions in a rather sweeping
and inclusive fashion. Information and informational material
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in their purest and unaltered state may escape the ITR's
prohibitions, but actions that change them or supplement
them with some other form of effort that assists in moving
towards a business transaction violate the Regulation's
proscriptions. While it may seem puzzling that internet sys-
tems providing direct e-mail inquiry capability would
be regarded as acceptable under this sort of approach
(for could this not be seen as "marketing"?), perhaps the
acceptability hinges on the fact such systems reflect a pre-
set, non-assisted mechanism concerning pure information.
As for the OFAC "guidance" statement regarding sponsor-
ship of conferences or events involving Iranian partners, it
grew out of a series of inquiries about the sponsorship by
American companies of meetings organized by third country
entities and Iranian partners that focused on Iran's oil and
gas industry76. In its indication that such sponsorship would
be regarded as inconsistent with the ITR, OFAC cited
Section 560.208 in particular 77, and clearly expressed its
concern about the fact sponsorship could result in, among
other things, contacts being made between key Iranian
businesses and non-U.S. participants. And while U.S. parti-
cipants may religiously endeavor to avoid actions that might
result in them directly running afoul of the ITR's prohibitions,
conference or event sponsorship had the potential for even-
tually leading to "non-U.S. participants provid[ing] consul-
ting or other business services to Iran, [with] the U.S. oil
companies [thereby violating the ITR in] ... facilitating such
transactions ... "78, From this approach, there seems little
doubt OFAC was recognizing the reach of "facilitate" in
560.208 to U.S. persons playing the part of host to occa-
sions bringing together non-U.S. entities and Iranians with
common and active commercial interests. Distinct from the
situations involving mere internet-based business listings,
sponsorship of events built around topics that cannot help
but bring together Iranian business and government person-
nel with like-minded non-U.S. entities, potentially involve the
sponsoring U.S. companies in "facilitating" transactions in
which they themselves could not have engaged. Mere inter-
net-based business listings seem too random to constitute
more than just information and informational material exclu-
ded from the ITR's prohibitions. Supplementing listings with
the provision of direct e-mail inquiry capability moves closer
to prohibited activity, but again can be explained as too far
removed from the transactional stage to warrant condem-
nation under the notion of "facilitate". When one provides
assistance and support to an event that is sure to get
tion, dans leur ,6tat pur at non altdrd-, peuvent
dchapper aux interdictions des ITR, mais les actions
qui opirent des changements ou suppliments,
conjugudes avec d'autres types d'efforts qui offrent
une assistance pour qu'une op6ration soit r6alis6e,
violent les interdictions des regulations. Bien qu'i
puisse paraitre curieux qua des systbmes d'lnternet
qui olfrent une assistance directe par le biais de
courriers dlectroniques solent jugds acceptables
sous cette approche car caol pourrait-il no pas btre
considdrd comma du -marketing-, peut-.tre qua
'acceptation de ces systimes est due au fait qu'ils
refltent un m6canisme purement informatif prddtabli
at non assistd.
En ce qui concerne Ia - recommendation " de 'OFAC
sur I parrainage de confdrences at d'6vdnements
impliquant des partenaires iraniens, on y trouve une
strie de renseignements sur le parrainage par des
socidt~s am~ricaines de rdunions organisdes par
des entit6s de pays tiers at des partenalres iranians
engag6s dane l'industrie p6trolibre at gazi~re ira-
nianne. Dans sa recommandation, IOFAC a pris
appui sur la Section 560.208 pour affirmer qua de
tels parrainages sont contraires aux ITR at it a claire-
ment exprim6 le sentiment qua le parrainage pouvait
donner lieu, notamment, A des contacts entre las
entreprises iranlennes at des participants non-amdri-
cains. Quand bien m~me les participants amdricains
agiraient consciencieusement afin d'6viter Ia viola-
tion directe des interdiclions des ITR, [a parrainage
de confdrences at d'dvdnements pourrait permettre
qua - des participants 6trangers fournissent des
consultations ou d'autres services d'affaires 6 llran,
favec) des entrepnises p6trolibres amricaines Ivio-
lant ainsi lea ITR en].., facilitant ces op6rations.,. ,.
A la lumi.re de cette approche, it y a peu do doutes
quant au fait qua rOFAC alt reconnu qua le terme
-faciliter- s'appliquait A des personnes amdricaines
agissant an tant qu'h6tes d'6vdnements permettant
de r~unir des entitds Atrangbres at iraniennes ayant
des intdrdts commerciaux actifs et convergents. A Ia
diffrence des situations qui ne mettent en cause
qu'une entreprise de base de donndes sur Internet,
le parrainage d'6vdnements sur des sujets qui ne
peuvent qu'aider A ce qua se mettent an rapport des
entreprises at des autorit6s gouvernementales ira-
niennes avec des entites non-amdricaines ayant les
mimes intentions, pout potentiellement engager
l'organisateur am~ricain dans une activitd de -facili-
tation - des operations qua lui-m6me ne pout
conclure. La base de donndes sur Internet paratt
Otre trop aldatoire pour constituer plus qu'une infor-
mation ou un matriel d'information exclus des inter-
dictions des ITR. Fournir un annuaire do relations
d'affaires par une demande adressde directement
par un courrier dlectronique s'approche plus d'une
activit6 interdite, mais encore une fois cette activitd
pout Atre excusde car trop 6loignde de la phase do
conclusion de lopdration pour m6riter une condam-
nation sur Ia base de Ia notion de -faciliter..
Lorsqu'on offre une assistance at une aide A un dvd-
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nement qui va certainement intresser des consom-
mateurs iraniens et des foumisseurs trangers dans
une m~me salle, Jusqu'oO est-il raisonnable de
conclure que le parrainage n'a pas ,facilitd- des
operations subsequentes ?
IV. CONCLUSION
interested Iranian consumers and willing foreign providers
together in the same room, how reasonable is it to conclude
that the sponsorship has not been "facilitative" of any sub-
sequent transactions?
IV. CONCLUSION
Au regard de ce qui prcde, il est certain que la
Section 560.208 interdit A toute personne soumise
aux ITR d'orienter Ia personne rayant approchd au
sujet d'une operation interdite, alors qu'elle ne pout
lui pr ter assistance, vers une entreprise d~terminde
non-amdricaine. Un comportement de ce type
constitue une ",facilitation,, typique. Fournir un
annuaire de commerce sur internet compild at mis a
jour, d'une fai;on accessible & une personne amdri-
caine, pourrait aussi constituer une ,facilitation,,
d'opdrations interdites siles ITR ne contenaient pas
ti Ia Section 550.210(c) une exception explicite sur
l'information at to matdriel d'information. Comme nous
'avons indiqud, rexception sur rinformation s'etend
6galement aux banques da donndes consultdes
directement par le biais de courriers iectroniques.
Toutefois, elle ne s'6tend pas aux interventions des
personnes soumises A Ia Idgisiation amdricaine qui
altbrent substantiellement linformation ddtenue par
un fournisseur d'lnternet ou qui consultant pour des
iraniens ou qui fournissent des tudes de marketing
A des iraniens qui realisent des recherches sur les
banques do donndes. Lessentiel est de savoir si
nous sommes face & de 'information pure ou face A
des actions qui enrichissent, altbrent, utilisent ou
font Ia promotion de l'information. Par consequent. il
nexiste aucune raison de croire qua les annuaires
commerciaux imprimes puissent 6tre vus diffdrem-
ment de ceux ayant un format dlectronique.
II nest pas vraiment clair qua le fait d'etre approche
au sujat d'une opdration interdite pout constituer une
-facilitation- A sa rdalisation lorqu'une personne
indique A une autre personne 1'existence d'un
annuaire commercial qui pout dventuellement mener
une entite 6trangire contactde A fournir des biens,
des services ou des technologies A Ilran. L'OFAC
a averti les personnes 'ayant consult, au sujet des
consultations et des services de marketing asso-
cids & de rintormation at du materiel d'information
exemptds. II a Ogalement condamnd Ie parrainage
de conftrences at d'v0naments qui pourraient mettre
des acheteurs iranians en position d'acqudrir des
biens, des services ou des technologies interdites de
Ia part d'entit~s non-amdricaines. II semble donc rai-
sonnable de conclure qua le fait d'indiquer rexis-
tence d'un annuaire de commerce ne puisse dtre vu
favorablement. En effet, Ia simple information qui est
fournie dans une liste est toujours disponible pour
From what has been seen, there can be absolutely no
question that it is impermissible under Section 560.208 for
any person subject to the ITR's jurisdictional reach to inform
one who has approached them regarding a prohibited tran-
saction that, while they cannot help, a specifically named
non-U.S. entity can. Conduct of this sort constitutes classic
"facilitation' 7 9. The provision of an internet-based business
listing compiled and made generally available by a U.S.
person on an on-going basis could also be seen as "facilita-
tive" of prohibited transactions, but for the fact the ITR
contains in Section 560.210(c) an explicit exception for
information and informational material80. As has been
noted, the exception for information also extends to listings
that contain direct e-mail inquiry forms attached thereto.
However, it does not extend to interventions by subject per-
sons that have as their aim substantively altering information
in the possession of the internet provider, or consulting with
or providing marketing for Iranians appearing in or making
inquiries about such listings 81 . The focus appears to be on
whether one is concerned with pure information as such, or
concerned with actions to enhance, alter, use or promote
information. As a consequence, there is no reason to believe
that business listings that are in printed form should be
regarded any differently than those presented in electronic
format.
It is not entirely clear whether one approached about a pro-
hibited transaction "facilitates" the completion of such by
simply referring one to a business listing that eventually
leads to a non-U.S. entity being approached about sup-
plying goods, services or technology to Iran. OFAC has
cautioned inquirers with respect to consulting and marketing
services associated with exempt information and informatio-
nal material. It has also condemned conference and event
sponsorship that could put Iranian purchasers in the posi-
tion of obtaining otherwise prohibited goods, services or
technology from non-U.S. persons. Therefore, it would seem
reasonable to conclude that any such reference to a busi-
ness listing may not be looked upon favorably. After all, the
mere information provided in the listing is one thing; it is
IN LIGHT OF THE US IRANIAN TRANSACTION REGULATIONS CONCEPT OF "FACILITATION"
always available for everyone to see. The minute a person
subject to the jurisdictional reach of the ITR is approached
by an interested party with whom business is prohibited,
however, the provision of that very same information could
be seen as nearing the situation of getting willing buyers
and sellers together in the same room. Perhaps the central
point of distinction between the two would be that the mere
provision of the business listing, without more, would leave
the interested party in much the same situation they would
have found had they stumbled on the listing themselves.
They may be willing, but they are still required to hunt down
their own potential counterpart among untold numbers of
non-U.S. providers, many of whom may have neither the
capacity nor the desire to provide items requested. In the
event such an interested party is also pointed in the direc-
tion of a particular group of potential providers in the listing,
or is given access to a specialized business listing that
proves interest-specific, then a strengthened case for "facili-
tation" would seem to be present. Nonetheless, in all situa-
tions of this sort, any prosecution will have to overcome
substantial practical problems of discovering infractions and
then convincing a judge or jury of the infractions' existence.
Though room is present to think otherwise, one of the key
ingredients with respect to the existence of "facilitation" by
a person subject to the ITR's restrictions would seem to be
some intervention by that person that puts together potential
buyers and sellers with particular shared and active interests.
The shared and active interest in oil and gas of the non-U.S.
entities and the Iranian businesses and officials in atten-
dance at U.S. corporate sponsored conferences or events
proved especially troubling to OFAC when it issued its earlier
"guidance" statement 82. Even taking an interested Iranian
entity and providing them with a general business listing of
non-U.S. entities would fail to approximate that kind of situa-
tion. Some sort of effort that narrows the field would seem a
prerequisite. And perhaps effort going even beyond that, to
the point of getting suspected willing buyers and sellers
together, would be essential. For this reason, it would be
difficult to imagine "facilitation" to exist, for instance, as a
consequence of a U.S. academic providing a world-wide lis-
ting of cutting-edge solar technology companies to an energy
conservation conference at which individuals from Iran
happen to be present. Despite the fact those very same
individuals may turn out to have a genuine interest in pur-
chasing such technology, the information of use has not
been offered in the context of aiming to put suspected
las personnes d.sireuses de Ia consulter, Dbs rins-
tant oO une personne soumise aux ITR est contact6e
par une partie intdressde avec laquelle les affaires
sont interdites, ]a fait de fournir une information pout
btre rapprochd de la situation dane laquelle on met
en rapport un vendeur et un acheteur intdressLs dans
Ia mame salle. Peut btre que la distinction entre les
deux situations doit 8tre fondde sur le fait qua foumir
une simple liste, at rien d'autre, lalsse las parties
int6ressdes dans la mame position que si elles
'avaient trouve elles mOmes, m6me involontaire-
ment. Elles peuvent en avoir 'intention, mais elles
doivent chercher leur co-contractant potential parmi
de nombreux fournisseurs 6trangers, beaucoup
d'entre eux n'ayant, ni Ia capacit6, ni le ddsir da four-
nir les produits demandds. Dans le cas o6 un groupe
particulier de fournisseurs potentiels dont Ia liste est
indiqude 4 Ia partie intdressde, ou qu'un accs est
donnd a un annuaire d'atlaires spdcialis6, ce qui
ddmontre un int6r~t spdcifique, les chances pour
8tre en prdsence d'un cas de -facilitation - sont ren-
forcaes. Nanmoins, dans toutes les situations de ce
type, une miss en accusation devra surmonter des
probl mes pratiques consid6rables pour d~montrer
les Infractions et pour convaincre un jugs ou un jury
de l'existence d'une infraction.
Bien qu'iU exists des raisons de penser autrement,
un des 6lments c16 pour 6tablir rexistence d'une
facilitation " par une personne soumise aux restric-
tions des ITR parait 6tre l'intervention qui permet de
rdunir des acheteurs at des vendeurs potentials par-
tageant des intdrts. Les interdts partag6s dane le
pdtrole et l gaz des entites 6trangeres at des
hommes d'affaires at officials Iranians qui participant
& des confdrences ou A des 6vitnements parrain~s
par des sociits am6ricaines ont soulevd de sdrieuses
questions orsque I'OFAC a dmis se , recommanda-
tion -. Le fait de choisir une entit6 iranienne at de lui
adresser un annuaire commercial d'entreprises
6trangbres ne saurait tre rapprochd de cette situa-
tion. Une sorte d'effort venant restreindre le champ
d'application semble trs une condition prdalable
ndcessaire. Pout 8tre un effort allant au-delA eat
essential, comma celui permettant de rdunir des
acheteurs at des vendeurs suspects. Pour cette rai-
son, il paralt difficile d'accepter, par example, qu'une
"facilitation- existe an tant qua consquence d'une
conf6rence sur Ia conservation 6nergdtique organi-
s~e par une institution acad6mique amdricaine &
laquelle participant des individus an provenance
d'lran, dans laquelle est fournia une liste mondiale
des compagnies de points consacr6es A la techno-
logie de I'6nergie solaire. En d6pit du fait qua ces
mimes individus peuvent avoir un intdr~t r6el A
acheter cette technologie, l'information utile West
pas offerte dans un contexts ayant pour objectil de
rdunir des acheteurs et des vendeurs suspects. Tout
ce qui a dtd fourni est de I'information protdgde,
puisque rinstitution acaddmique n'a pas agi en tant
que promoteur, acheteur ou intermddiaire actif dons
]a vente d'information. II en est de m~me lorsqu'une
entreprise amdricaine qui fabrique une marchandise
qua lea ITR interdisent d'exporter vers 'lran, informe
une entraprise dtrangbre associde de 'existence
d'une autre entreprise dtrang~re qui produit ]a m~me
marchandise. Dans rhypothbse o6 t'entreprise
6trangore donne 'information b un acheleur iranien
potentiel qui rdserve Ia marchandise A l'entreprise
dtrangbre indiqude par rentreprise amdricaine, it
nous semble difficile d'admettre que Ia rdvdlalion
puisse 6tre qualifie comme Ia -facilitation- d'une
opdration interdite A 'entreprise amdricaine.
Incontestablerent, A un moment donn6, la relation
de causalitd entre Ia fourniture de 'information et
une operation avec I'Iran deviant trop attnude pour
satistaire aux exigences des ITR. II n'y a pas de
doutes sur Ia fait qua lentreprise am~ricaine est
I'dldment ddclencheur. Mais s'il ast vrai qua Ie terms
-aciliter-, au sans de la Section 560.208, semble
exiger une intervention qui rdunit un acheteur at un
vendeur suspects, ddsireux de conclure une opdra-
tion, rentreprise amricaine n'est coupable qua d'un
mauvais jugement dans les affaires. La rdvdlation
ayant mend 6 I'achat par iran ne correspond pas A
une operation interdite puisqu'elie n'a pas did rdah-
sde par une entreprise amdricaine dans Ia contexts
de Ia mise en relation d'un acheteur int~ressd sus-
pect avec un vendeur a I'Mtranger. Bien qua Ia
Section 560.208 utilise Ia vocable -faciliter- dans
un sons large, ce terme no semble pas bire pour
autant sans limites,
En raison du vif intdrEt des Etats-Unis pour maintenir
des pressions dconorniques internationales sur Iran,
il est comprdhensible qua rOFAC so soit montrA
rdticent A clarifier leas limites exactes du vocable
-faciliter-. En laissant les parties soumises aux
restrictions dans 'impasse, on s'assure Ie bdnefice
des restrictions sans avoir A formuler les variables
qui pourraient tre mises A I'dpreuve. Toutefois, it
d~coule de cc qui prdcdde qua 'historique Ilgislatif
de la Section 560.208 utilise Ie terms -faciliter"
d'une fa4Qon tr~s vaste mais pas sans limites pour
autant. Cet adtat de choses, ndanmoins, cre des
complications pour les entreprises commerciales qui
ddsirent contribuer A la croissance 6conomique tout
en respectant lea restrictions, at limitent ndcessaire-
ment leurs opportunitds de faire des affaires. A
d~faut de clartd, lea entreprises respeotant la loi
courent Ie risque de rdaliser des optrations suscep-
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willing buyers and sellers together. All that has been provi-
ded is protected information, as the academic has in no way
intervened to act as a promoter, marketer, or supportive
purchase intermediary. And likewise with regard to situa-
tions where a U.S. company that makes an item the ITR
prohibits being shipped to Iran informs a non-U.S. associate
enterprise about another foreign company producing the
exact same item 83. In the event the non-U.S. enterprise
passes that information on to a potential Iranian purchaser
who then secures the item from the identified foreign com-
pany, it would be hard to characterize the original disclosure
as "facilitating" a transaction the American company was
prohibited from undertaking. Surely, at some point, the cau-
sal relationship between the supplying of information and a
transaction with Iran becomes too attenuated to satisfy the
expectations of the ITR. There can be no doubt that the
relevant U.S. company set the entire chain of events in
motion, But if Section 560.208's reference to "facilitate" is
deemed to require an intervention that puts a suspected
willing buyer and seller together, the U.S. company would
seem guilty of little more than bad business judgment84.
The disclosure that eventuated in the Iranian purchase not
only did not amount to a referral of a prohibited transaction,
it was not made in the context of a situation involving the
U.S. company endeavoring to put a suspected willing and
interested purchaser together with a similarly situated
foreign seller. Though Section 560.208's use of the term
"facilitate" is to be understood broadly, the term seems not
to be without limits.
In view of the United States' strong interest in maintaining
international economic pressure on Iran, it is somewhat
understandable that OFAC has shown reluctance to clarify
the precise dimensions of the term "facilitate". By leaving
regulated parties in somewhat of a quandary, one secures
all the benefits of restriction without having to articulate
parameters that then raise the possibility of them being tes-
ted. Nonetheless, from what has been seen in the prece-
ding pages, enough is available from the regulatory history
of Section 560.208's use of "facilitate" to suggest it is
understood in a very broad, but not limitless fashion. Such a
state of affairs, however, causes complications for commer-
cial enterprises that have an interest in both contributing to
economic growth and complying with restrictions that
necessarily circumscribe business opportunities. In the
absence of total clarity, enterprises disposed towards com-
pliance are unlikely to run the risk of entering transactions
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that present the prospect of raising the ire of OFAC. While
one might purport to suggest the exact limits of "facilitate",
as drawn from a reading of the overall regulatory history, the
cleanest and most authoritative form of clarity can only come
from the government agency charged with overseeing its
administration.
tibles d'dveiller ]a colbre de rOFAC, Mbme s'l est
possible de suggdrer lee limites exactes du terme
.-faciliter,, 4 partir d'une lecture d'ensemble de I'his-
toire l6gislative, la clarification Ia moins contestable
et Ia plus nette ne peut venir que de 'agence gouver-
nementale chargde de veiller A son ex6cution.
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